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Brandl & talos rechtsanwälte GmbH ranks among the 
leading Austrian firms in the fields of capital markets, M&A, 
banking and finance, gaming and entertainment as well as 
white-collar crime. With its team of lawyers trained at leading 
US law and business schools and top international law firms, 
Brandl & Talos has built an outstanding reputation in its ar-
eas of expertise. The firm has advised innovative start-ups 
from their first venture capital financing to successful IPOs, 
advised in large and complex international M&A transac-
tions and assists leading banks and financial service institu-
tions on a regular basis. Brandl & Talos managed to develop 

a comprehensive client roster including major internationally 
listed companies and eight of the ten largest Austrian banks. 
Numerous international clients have allowed Brandl & Talos 
to acquire substantial experience and international exposure, 
which is particularly reflected in the firm’s growing track-
record of high-value, complex and innovative cross-border 
transactions. Brandl & Talos has further developed a solid 
reputation and is mandated by an ever-increasing number of 
clients to advise in commercial criminal law issues. A large 
network of partner law firms throughout the EU provides 
valuable local expertise.

authors
ernst Brandl is a founding partner of 
Brandl & Talos and specialises in capital 
markets, banking and securities law. He 
represents banks, insurance companies 
and investment services enterprises in 
court proceedings and in relation to 

financial market supervision. He focuses on compliance, 
the prevention of money-laundering, risk management 
and liability for alleged negligent advice. As the former 
head of the legal department of the Federal Securities 
Supervisory Authority (now the Financial Market Author-
ity), Ernst offers clients his professional expertise and 
insight into the inner workings of the relevant supervisory 
authority. Ernst is a popular speaker, author of numerous 
books and papers on capital markets law and co-editor of a 
leading commentary on the Austrian Securities Supervi-
sion Act.

Martin Kollar is an attorney-at-law at 
Brandl & Talos and specialises in commer-
cial, banking and company law as well as 
compliance and capital markets. He joined 
BTP in 2011. Martin has gained interna-
tional experience working for law firms in 

Singapore and the United Arab Emirates. He holds 
graduate degrees in law and business administration and 
provides practical legal advice to address clients’ needs. 
Martin is a regular speaker at legal seminars and has 
published articles both in domestic and international legal 
journals.

Hannes Schlager is an associate at Brandl 
& Talos. He joined BTP during his studies 
in 2011 and gained profound knowledge 
in various fields of law, while specialising 
in commercial, company and real estate 
law. As a frequent speaker at lectures and 

legal seminars, Hannes is keen on sharing his knowledge 
and expertise with others. He regularly publishes articles 
in various legal journals.

Bernhard doringer is a research assistant 
at Brandl & Talos and primarily active in 
the field of corporate and real estate law. 
He joined the firm in 2015 after acquiring 
industry experience working for interna-
tional banks and insurance firms in 

Germany and Austria. Bernhard holds a BSc in business 
administration and has gained international experience 
while studying in China and the US. He is currently 
pursuing his graduate degree in law.

1.  Structurally embedded Laws of 
General application

1.1 insolvency Laws
In a true sale transaction, the legal and economic ownership 
of the underlying assets (eg, receivables) is transferred from 
the originator to the SPE (as buyer) through transfer of title 
in exchange for consideration. Under Austrian civil law, the 
transfer of title requires that the parties enter into a receiv-

able sales agreement (title) and actually assign the relevant 
receivables (modus). In order to be recognised as a true sale, 
the receivable sales agreement needs materially to constitute 
a sale. Therefore, it is necessary for the default risk to be 
passed on to the SPE, and that the actual performance of 
assets after the sale does not affect the purchase price payable 
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to the originator. Practitioners need to pay close attention to 
the assignment of the default risk to the buyer in a receivable 
sales agreement.

If these requirements for a true sale are met, the buying SPE 
becomes the new legal and economic owner of the receiva-
bles. This needs to be assessed on a case-by-case basis. An 
indicator that the originator retains (part of) the default risk 
may be, for instance, an unusually low purchase price in con-
nection with a collection bonus for the originator based on 
asset performance. In such a case, the receivable sales agree-
ment would – most likely – not qualify as a true sale.

If these requirements are not met, the transaction may be 
qualified as a secured loan instead of a true sale. Austrian 
courts may assume that the SPE did not actually intend to 
purchase the receivables, but rather to grant a loan to the 
originator, for which the receivables serve as collateral. This 
means that the legal and economic ownership of the assets 
remains with the originator and that the receivables – in 
the event of the originator’s insolvency – are a part of the 
originator’s insolvency estate. Similar risks affect synthetic 
transactions in which the default risk is being transferred to 
the SPE, but the legal and economic ownership remains with 
the originator (see 8 Synthetic Securitisations).

The implications of Austrian insolvency laws on securitisa-
tion are notable. A key aspect of securitisation transactions 
is the establishment of an SPE as a bankruptcy remote entity. 
The aim is to protect investors by ensuring that the underly-
ing assets are insulated from the originator, and are not part 
of its insolvency estate (see 1.2 Special Purpose entity).

It should be noted that creditors of the originator may try to 
appeal the transfer of the underlying assets to an SPE in the 
event of the originator’s bankruptcy, even if the transaction 
constitutes a true sale. Creditors may argue, for instance, that 
the transfer led to a significant impairment of their economic 
and legal position due to the terms of the receivables sales 
agreement and in particular the purchase price.

1.2 Special Purpose entity
Among the legal forms available under Austrian law, the 
limited liability company (Gesellschaft mit beschränkter Haf-
tung) is most suitable for an SPE in a securitisation transac-
tion. There are no legal entities similar to trusts commonly 
used as SPEs for securitisation transactions under Anglo-
American law.

A limited liability company under Austrian law is de facto 
bankruptcy remote. Some additional measures should be 
taken to ensure the bankruptcy remoteness of the SPE and 
full investor protection. The scope of the SPE’s business 
activities pursuant to its articles of association should be 
restricted to the purchase and securitisation of assets. This 

measure prevents the SPE from engaging in any other busi-
ness activities with third parties, which could assess claims 
or file for the SPE’s bankruptcy. Furthermore, the SPE must 
not be a subsidiary of the originator or subject to its direct 
or indirect control (eg, via voting rights, appointing rights 
or syndicate agreements). Otherwise, there is a risk that 
the SPE is consolidated with the originator or (voluntarily) 
liquidated in the event of the originator’s insolvency. The 
SPE should only be used to acquire and securitise assets in 
order to avoid a variety of legal risks, ranging from tax is-
sues through accounting or other circumstances that might 
jeopardise the SPE and thus the securitisation transaction.

Pursuant to the provisions of the Austrian Banking Act 
(Bankwesengesetz) and the EU Capital Requirements Reg-
ulation (regulation EU/575/2013), Securitisation Special 
Purpose Entities (SSPEs, Verbriefungszweckgesellschaften or 
Verbriefungsspezialgesellschaften) can be established. These 
SSPEs have a limited scope of business, allowing only activi-
ties necessary for securitisation transactions. The operations 
of SSPEs are expressly exempt from being considered as a 
banking business, which means that SSPEs do not require 
a banking licence. It needs to be noted, however, that SSP-
Es are still subject to the laws concerning banking secrecy 
(Bankgeheimnis). This exception aside, SSPEs do not require 
a banking licence and do not need to fulfil the equity re-
quirements for banks, which – in most cases – would not be 
economically viable.

It has to be noted that, in practice, in most cases, SPEs es-
tablished in foreign jurisdictions with more favourable leg-
islation regarding securitisation are used for securitisation 
transactions instead of Austrian entities, in order to avoid 
these requirements.

1.3 transfer of Financial assets
A true sale transaction requires a receivable sales agreement 
(title) and the actual transfer or assignment of the assets 
(modus) for a valid transfer of title under Austrian civil law. 
If these requirements are fulfilled, the SPE becomes the new 
rightful owner of the assets. Apart from the actual transfer or 
assignment, there are generally no further steps required for 
the perfection of the transfer of receivables. It is not manda-
tory or necessary to inform the debtor of the assignment. It 
must be noted, however, that payments can be made to the 
transferor with discharging effect until the debtor receives 
notice of the assignment.

If the transaction is qualified as a secured loan, for whatever 
reason, the receivables are considered as collateral for the 
loan. An assignment as collateral (Sicherungszession) only 
enters into force if the assignment is disclosed, either by 
notification of the debtor (Drittschuldnerverständigung) or 
by book-entry (Buchvermerk) in the originator’s accounting 
ledgers (open items list). For global assignments (ie, securiti-
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sation of future receivables), a book-entry is the only viable 
perfection mechanism. The book-entry must clearly state 
that the assignment covers future receivables.

Practitioners need to consider certain regulations and re-
strictions if the transaction comprises receivables relating 
to consumer credit agreements. In such cases, the debtor 
(consumer) must be notified of the transfer of the receiva-
bles according to the Austrian Consumer Credit Act (Ver-
braucherkreditgesetz). However, this does not apply if the 
transferor – with the consent of the transferee (ie, the SPE) 
– continues to act as creditor towards the debtor (consumer).

2. tax Law and issues

2.1 taxes and tax avoidance
Austria levies Value Added Tax (VAT) on the sale of goods 
and services, pursuant to the Austrian Value Added Tax Act 
(Umsatzsteuergesetz). The standard tax rate is 20%. There are, 
however, exemptions from VAT for certain transactions and 
turnovers, such as turnover with cash receivables and the 
placement of such turnover. This means that the sale of re-
ceivables from the originator to the SPE generates VAT-free 
turnover. In principle, this exemption from VAT does not 
apply to the collection of cash claims by the originator for 
the SPE, which could trigger VAT. However, as these collec-
tion services by the originator are typically just a part of the 
securitisation transaction, they are usually not considered as 
separate services and, therefore, no VAT applies.

An Austrian peculiarity is that certain written agreements 
(eg, lease agreements, mortgages, assignments) are subject 
to stamp duties under the Austrian Stamp Duties Act (Ge-
bührengesetz). Stamp duties apply if the agreement is either 
established in Austria or concluded abroad but afterwards 
brought into Austrian territory. For assignment agreements, 
Austria generally levies stamp duties amounting to 0.8% of 
the agreed consideration (not of the value of the individual 
receivable). However, it has to be noted that the assignment 
of receivables to SSPEs – with a scope of business strictly 
limited to securitisations – is exempt from stamp duties (see 
1.2 Special Purpose entity).

Certain measures can be taken in order to avoid stamp du-
ties. For instance, the agreement may be concluded (and 
kept) abroad or concluded by way of a written offer and its 
implied acceptance. Any such measures, however, always 
bear the risk of stamp duties being imposed at a later stage; 
even indirect evidence of the agreement (eg, certain minutes 
or protocols) can be sufficient to trigger stamp duties (Er-
satzbeurkundungen).

Furthermore, Austrian SPEs are subject to taxes depending 
on their legal form and income. An SPE in the legal form 

of a limited liability company is subject to Corporate Tax 
(Körperschaftsteuer) at a rate of 25% of the SPE’s income. 
Even if the SPE does not generate any income, Austria levies 
a minimum Corporate Tax per year amounting to EUR500 
in the first five years after its establishment, EUR1,000 in the 
next five years and EUR1,750 thereafter. If profits generated 
by the SPE are subsequently distributed to its shareholders, 
this distribution is generally subject to Capital Gains Tax 
(Kapitalertragsteuer) at a rate of 27.5%.

3. accounting rules and issues

3.1 Legal issues with Securitisation accounting 
rules
Corporations with a controlling influence over other corpo-
rations (eg, by a voting majority, the right to appoint the ma-
jority of its board members or any other means) are required 
under the Austrian Commercial Code (Unternehmensgesetz-
buch) to draw up a consolidated financial statement. With 
regard to securitisation transactions, an SPE should not be 
a subsidiary of or an entity controlled by the originator, as 
this would particularly affect the bankruptcy remoteness of 
the SPE. For further information, see 1.2 Special Purpose 
entities.

4. Laws & regulations Specifically 
relating to Securitisation
4.1 Specific disclosure Laws or regulations
Pursuant to the Capital Requirements Regulation, institu-
tions acting as originators, sponsors and original lenders are 
required to disclose to prospective investor institutions the 
following: (i) all materially relevant data on the credit quality 
and performance of the individual underlying exposures, (ii) 
cash flows and collateral supporting a securitisation expo-
sure, (iii) as well as such information that is necessary to con-
duct comprehensive and well-informed stress tests on the 
cash flows and collateral values supporting the underlying 
exposures. According to the European Banking Authority, 
this information generally needs to be provided on a loan-
by-loan basis. However, the provision of aggregate data may 
be sufficient, depending on the granularity of the underlying 
pool and whether the management of the exposures is based 
on the pool itself or on a loan-by-loan basis.

The Credit Rating Agency Regulation (regulation 
EG/1060/2009) stipulates that such information must also be 
published jointly by the issuer, the originator and the spon-
sor on the corresponding website supplied by the European 
Securities and Markets Authority. Institutional investors, in 
turn, are required to perform comprehensive due diligence 
before investing in an asset-backed security. For further in-
formation, see 4.7 investor Protection.
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The Dodd-Frank Act contains provisions on the disclosure 
of repurchases and the use and publication of third party due 
diligence reports. The European legal framework does not 
currently contain any similar provisions.

4.2 General disclosure Laws or regulations
Depending on several criteria, including the volume of the 
transaction, the minimum purchasing amounts, and the 
number and status of targeted (qualified) investors, an issuer 
may be required under the Austrian Capital Markets Act 
(Kapitalmarktgesetz) to publish a capital market prospectus 
before a public offering.

4.3 “credit risk retention”
There are a number of provisions at the European level re-
garding credit risk retention (minimum 5% of the “net eco-
nomic interest”), eg the Capital Requirements Regulation, 
the Alternative Investment Fund Managers directive and 
the Solvency II directive. These provisions follow an indi-
rect approach. Rather than being aimed directly at origina-
tors, sponsors or original lenders, they focus on institutions 
acting as investors domiciled in the EU (eg, banks, invest-
ment firms, alternative investment funds or insurance and 
reinsurance undertakings). Institutions are only allowed 
to invest in asset-backed securities with certain credit risk 
retention measures in place, and only after these measures 
have been confirmed by the originator, sponsor or original 
lender. Therefore, originators, sponsors and original lend-
ers are only indirectly affected. If they want (qualified) EU 
investors to invest, they need to retain at least 5% of the as-
sets’ default risk, which needs to be borne by a single entity, 
or pro rata in a transaction involving several originators. 
The underlying aim of such provisions is to counteract the 
originate-to-distribute strategy, in which the originator has 
hardly any incentive to find creditworthy debtors. Securitisa-
tion transactions that do not comply with these risk reten-
tion rules may be sold to other investors, but the market-
ability and liquidity of such securities is materially reduced.

Non-compliance by institutions acting as investors may 
result in additional risk weight requirements and adminis-
trative sanctions (financial penalties of up to EUR150,000) 
levied by the Austrian Financial Market Authority (Finan-
zmarktaufsicht).

The European Commission has proposed legislation in the 
form of an EU regulation on securitisation (2015/0226/
COD), aimed at consolidating and standardising regulations 
on securitisation in order to revive the securitisation market 
within the European Union. The current draft of the regula-
tion contains a credit risk retention rule that is very similar 
to the Dodd-Frank Act, calling for a minimum net economic 
interest of 5% to be retained in full by a single party, eg, 
the originator. In May 2017, the European Parliament and 
the Council of the European Union reached a first political 

agreement on the regulation. If and when the regulation will 
be enacted is not clear at this point.

4.4 Periodic reporting
The Capital Requirements Regulation requires institutions 
(eg, banks) that participate in securitisation transactions 
as either originators, sponsors or investors to periodically 
disclose a variety of information regarding their securiti-
sation activities. This includes their goals by engaging in 
securitisation, their role in securitisation transactions, the 
scope of their activities in said roles, the types of risk borne, 
a description of the risk monitoring mechanisms employed 
and accounting policies.

As already discussed, the European Commission has pro-
posed legislation in the form of an EU regulation on securiti-
sation, the current draft of which contains several provisions 
on quarterly and, in some cases, monthly reporting duties. 
Originators, sponsors and SPEs would have to supply the 
European Central Bank, as well as national supervisory au-
thorities with detailed information regarding the structure 
of the transaction and the underlying assets, its ongoing per-
formance and the underlying agreements, prospectuses and 
other documents.

Banks operating in Austria have to report a variety of in-
formation on a regular basis to the central credit registry 
(Zentralkreditregister), which is run by the Austrian National 
Bank (Österreichische Nationalbank). The Austrian Banking 
Act (Bankwesengesetz) requires banks to report on their se-
curitisation activities on a quarterly basis.

Furthermore, SPEs are required under regulation 
EU/1075/2013 to disclose information, on a quarterly ba-
sis, on the status of the securitisation transaction – eg on 
outstanding amounts, financial transactions and write-offs/
write-downs on their assets and liabilities – to the national 
central bank of the jurisdiction in which they are incorpo-
rated.

4.5 activities of rating agencies (ra)
Rating agencies (RAs) assess and rate the securities being 
issued to provide investors with an external perspective on 
the relevant risks and liabilities. RA activities are regulated 
at the European level by the CRA Regulation. RAs intend-
ing to operate in the European Union must establish a legal 
entity in the EU, register with the European Securities and 
Markets Authority (ESMA), and pay the necessary registra-
tion and supervisory fees. Credit ratings that are to be used 
for regulatory purposes must generally be issued by an RA 
established and registered in the EU. Under certain circum-
stances, however, such RAs may endorse ratings issued in 
third countries, or third-country RAs’ ratings may be used 
without endorsement. Such ratings need to comply with the 
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requirements set forth in the CRA Regulation, and thus meet 
a certain minimum standard.

RAs established and registered in the EU have to follow 
concise guidelines in order to avoid their ratings from be-
ing influenced by conflicts of interest of the agency itself, its 
business partners, shareholders, directors, employees or any 
other natural person, whose services the agency employs or 
who may have a controlling influence on the agency. RAs 
have to disclose a wide range of information regarding their 
business activities, especially concerning their key rating as-
sumptions, their methodologies and the models they employ 
in their rating activities and changes thereto. They are also 
required to review those methodologies periodically in order 
to ensure that they are still adequate for their purposes.

The CRA Regulation creates certain obligations and re-
quirements for issuers, originators and sponsors regarding 
securitisations, such as the appointment of at least two RAs 
in respect of rated structured finance instruments, a joint 
obligation to publish certain information in relation to the 
underlying assets as well as certain rotation requirements in 
relation to re-securitisations.

Fines for violations of the CRA Regulation range from 
EUR10,000 up to EUR750,000; violations also open the RA 
up to civil liability. ESMA may impose periodic penalty pay-
ments of up to 3% of average daily turnover for the RA or up 
to 2% of average daily income for natural persons in order 
to penalise violations of the CRA Regulation. These fines are 
published unless such disclosure would seriously jeopardise 
the financial markets or cause disproportionate damage to 
the parties involved.

It should also be noted that it is the declared aim of the CRA 
Regulation to reduce the mechanistic over-reliance on exter-
nal credit ratings. Therefore, credit institutions, investment 
firms, insurance undertakings and all other entities subject 
to the regulation are required to perform their own credit 
risk assessments.

4.6 treatment of Securitisation in Financial 
entities
The Capital Requirements Regulation (CRR) has harmo-
nised the equity capital and liquidity requirements that 
banks have to fulfil across the European Union. In order 
to calculate the regulatory equity capital that an institution 
subject to the CRR is required to maintain, its risk positions 
are weighted with their corresponding risk weights and then 
cumulated. The result is the total risk exposure amount, a 
certain percentage of which the institution is required to 
cover with its own funds (capital components as a percent-
age of risk-weighted assets).

Own funds are segmented into three different tiers (Com-
mon-Equity-Tier-1, Tier-1 and Tier-2), depending on the 
capital instruments the funds are invested in. These capital 
tiers are each subject to a minimum capital ratio, which is 
expressed as a percentage of the total risk exposure amount. 
The calculations themselves are rather complex, since they 
are influenced by a multitude of factors. The risk-weighted 
exposure is calculated through either the Standardised Ap-
proach or the Internal Ratings Based Approach (IRB Ap-
proach), the latter of which requires prior permission from 
the relevant national supervisory authority.

With regard to securitisations, the CRR provides specific 
rules on the recognition of the transfer of significant risks 
for institutions acting as originators and sponsors, as well 
as rules regarding the treatment of securitisation positions 
held by institutions acting as investors and their influence 
on regulatory equity capital.

Originator institutions in a true sale securitisation may re-
duce their credit risk by excluding securitised exposures 
from the calculation of risk-weighted exposure amounts 
and expected loss amounts under certain conditions (see 
4.3 “credit risk retention” regarding the partial retention 
of credit risk for the underlying assets by the originator).

Institutions acting as investors in securitisations may use 
the IRB approach, provided supervisory approval has been 
procured. The IRB approach relies on the institutions’ own 
credit risk assessment to calculate capital requirements for 
credit risk, and allows for a granular assessment of the rel-
evant risks. Otherwise, the risk-weighted exposure is calcu-
lated through the Standardised Approach. Both approaches 
provide alternative treatments for unrated securitisations. If 
none of these methods are applicable, a risk weight of 1,250% 
is assigned to the exposure.

4.7 investor Protection
The Capital Requirements Regulation (CRR) requires spon-
sors and originators to apply the same credit standards (eg, 
lending criteria) and approval procedures in creating assets 
that are being securitised as they would toward assets to be 
held by themselves. If the originator or sponsor did not gen-
erate the underlying assets themselves, they need to ascer-
tain whether the credit standards employed by the original 
lender are clearly defined and adequate. These measures aim 
to improve the overall quality of the pool of receivables.

The credit risk retention mechanism discussed in 4.3 “credit 
risk retention” aims to align the interests of the originator 
(or sponsor) with those of investors by forcing the originator 
to take a stake in the securities’ performance.

The CRR also stipulates a duty for institutional investors to 
perform comprehensive due diligence before investing in an 



Law and Practice  aUStria
Contributed by Brandl & Talos Rechtsanwälte GmbH  Authors: Ernst Brandl, Martin Kollar, Hannes Schlager, 

Bernhard Doringer

9

asset-backed security in order to assess adequately the as-
sociated risks, and outlines the minimum standards for the 
due diligence process. Institutions need to obtain a sound 
understanding of the transaction as well as an explicit state-
ment on the fulfilment of the risk retention requirements by 
the sponsor, originator or original lender. These provisions 
require institutional investors to exercise the necessary cau-
tion in their investment decision and, therefore, indirectly 
protect individual customers and investors.

4.8 SPes or Other entities
See 1.2 Special Purpose entity.

4.9 activities avoided by SPes or Other 
Securitisation entities
Based on a proposal by the European Commission 
(2014/0020/COD), the European Council is currently work-
ing on a draft regulation for a structural reform of the Euro-
pean banking system, which aims to prevent systemic risks 
to the EU’s financial system. Such risks would be reduced, 
inter alia, by a compulsory separation of banks’ high-risk 
activities, primarily proprietary trading, from their core 
business. However, the regulation has not yet been passed, 
and no such measures have been adopted.

4.10 Material Forms of credit enhancement
Common internal credit enhancement techniques include 
over collateralisation (where the nominal amount of securi-
ties issued is smaller than the value of the underlying assets) 
and subordination (where the cash flows generated by assets 
are allocated to classes of different seniorities and the sub-
ordinated tranches function as protective layers for senior 
tranches).

Common external credit-enhancement techniques include 
sureties (where an insurance policy protects the issuer and/
or investors in case of default) and letters of credit (where 
a bank guarantees payment to investors in case of default).

5. documentation

5.1 Bankruptcy remote transfers
See 1.2 Special Purpose entity regarding provisions to en-
sure bankruptcy remoteness of transactions.

As already discussed in 1.1 insolvency Laws, a true sale 
transaction under Austrian law requires a receivable sales 
agreement (title) and the actual transfer or assignment of the 
assets (modus) for transfer of title. It is essential to ensure 
that the underlying assets are not subject to any statutory or 
contractual non-assignment provisions. Under Austrian law, 
an assignment in spite of such non-assignment provisions 
may – depending on certain criteria – be deemed null and 
void by the courts.

As a consequence of the asymmetry of information between 
the originator and the SPE regarding the underlying assets, 
the originator is usually required to provide certain warran-
ties with regard to the receivables’ qualities, such as assign-
ability, marketability, default risk or debtor diversification. In 
the event of the originator’s insolvency, any warranty claims 
made by SPE would, however, be claims against the insol-
vency estate.

Another aspect to be considered is the collection services. 
Usually the originator is acting as servicer, which is pref-
erable regarding the originator’s ongoing business with its 
clients and also advisable from a tax perspective (see 2.1 
taxes and tax avoidance). Agreements also usually include 
netting arrangements in order to reduce transaction costs.

6. enforcement

6.1 Other enforcements
The effectiveness and enforceability of securitisation transac-
tions depend on the assignability of the underlying receiva-
bles. It is essential to ensure that the underlying assets are 
not subject to any statutory or contractual non-assignment 
provisions. Under Austrian law, and depending on certain 
criteria, restrictions on the assignment of receivables can 
be binding on the third-party assignees and may thus be 
deemed null and void by the courts.

It should be noted that, under Austrian law, several non-
assignment provisions apply for certain receivables. There-
fore, a careful assessment of the underlying assets is required 
in each securitisation transaction. Statutory restrictions on 
assignability can range from claims for rent under the Aus-
trian Tenancy Act (Mietrechtsgesetz), to certain insurance 
and balance claims on current accounts.

The effectiveness of contractual non-assignment clauses 
depends on the status of the parties involved (and certain 
other criteria). The assignment of receivables stemming 
from business-to-business transactions between entrepre-
neurs is generally valid, even if these receivables are sub-
ject to a non-assignment clause. However, non-assignment 
clauses agreed between an entrepreneur and a consumer are 
valid and enforceable against third parties. The assignment 
of the receivables and their securitisation would, therefore, 
be deemed null and void by the courts.

Furthermore, the Austrian banking secrecy obligations need 
to be considered carefully. Violations of these rules can have 
the same effect as violations against statutory or contractual 
non-assignment provisions. An assignment of underlying 
assets in violation of banking secrecy rules is deemed null 
and void by the courts and, therefore, affects the validity of 
the entire securitisation transaction. In practice, the origina-
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tor will usually act as servicer of the receivables. In addition, 
a data trustee is engaged to handle customer data on behalf 
of the SPE and to appoint a new servicer, if necessary. In 
some cases, the originator may be able to obtain prior writ-
ten consent from the customer and is, therefore, not bound 
by banking secrecy provisions.

6.2 effectiveness of Overall enforcement regime
Overall, the enforcement regime for securitisation is fairly 
challenging to navigate. Given the multitude of ways in 
which transactions can be structured and the wide variety 
of applicable laws as well as their respective complexity, there 
are a lot of potential legal pitfalls that affect securitisation 
transactions and the parties involved. It is, therefore, highly 
recommended that any entity interested in securitising their 
assets consult with qualified legal and accounting profes-
sionals. While the EU securitisation regulation (currently in 
the pipeline of the legislative process) is going to streamline 
at least some aspects, it will ultimately add further rules to 
the overall regulatory framework. Thus it remains to be seen 
whether this regulation will have the desired effect of reviv-
ing the European securitisation market.

7. roles and responsibilities of the 
Parties
7.1 issuers
The issuer is the SPE that (in a true sale transaction) buys the 
underlying assets from the originator and then, in order to 
fund the purchase, issues tradable securities. Investors pur-
chase the securities, either through a private offering (tar-
geting institutional investors) or on the open market. The 
performance of the securities is then directly linked to the 
performance of the assets.

7.2 Sponsors
Sponsors or arrangers – usually specialised investment 
banks – are tasked with advising the originator and struc-
turing the transaction. One primary responsibility is to draw 
up requirements regarding the type and quality of the assets 
to be securitised. In addition, the sponsor is usually respon-
sible for managing and overseeing the collaboration between 
the different parties involved in a securitisation transaction. 
Other tasks may include incorporating the SPE and selecting 
a servicer, as well as arranging credit-enhancement meas-
ures. If no sponsor is involved in a securitisation transaction, 
these tasks are usually handled by the originator itself.

7.3 Underwriters and Placement agents
Underwriters and placement agents are usually registered 
broker-dealers, and manage the placement of securities with 
potential investors. The placement agent is often also the 
initial purchaser of a certain share of the securities issued 

by the SPE, which it then passes on to institutional investors 
within its established client network.

7.4 Servicers
Servicers or service agents operate on behalf of the SPE and 
are responsible for handling and managing the payment 
streams originating from the underlying assets. They moni-
tor payments and carry out the dunning processes, as well 
as handle debt collection and periodic reporting to other 
parties, particularly the trustees involved. In practice, the 
originator usually takes on this role. An advantage of this 
allocation of roles is that debtors are not faced with a new 
creditor.

7.5 investors
Investors acquire a share of the asset portfolio and are hence 
entitled to principal and interest payments. Securitisation 
transactions are highly complex and usually aimed at institu-
tional investors such as banks, insurance companies or pen-
sion funds. In order to reduce the complexity of transactions, 
the European Commission has proposed an EU regulation 
on securitisation – inter alia – establish simple, transparent 
and standardised securitisation transactions (“STS transac-
tions”). With this regulation, the EU intends to set consist-
ent standards for securitisation transactions and revive the 
securitisation market within the EU.

7.6 trustees
Trustees serve to protect the interests of investors and mainly 
monitor the servicer and the distribution of incoming cash 
flows from the assets to investors. They also review the 
servicer’s and the SPE’s activities. In many cases, they may 
be entitled to name a back-up servicer. In practice, several 
trustees are involved with a securitisation transaction, and 
are responsible for different tasks, such as the paying agent, 
the security trustee or the data trustee. The data trustee is 
particularly important in Austria for transactions regarding 
receivables that are subject to banking secrecy obligations.

8. Synthetic Securitisations

8.1 Synthetic Securitisation
Synthetic securitisations are permitted in Austria, but there 
is no specific legal or regulatory framework. There are, how-
ever, some provisions regarding synthetic securitisations at 
the European level, particularly in the Capital Requirements 
Regulation (CRR).

The particularity of these securitisations is that solely the 
credit or default risk of the underlying assets is transferred 
to the SPE, whereas the legal ownership of the assets re-
mains with the originator. The assets, therefore, remain on 
the originator’s balance sheet. The risk transfer to the SPE 
is achieved by using credit derivatives such as credit-linked 
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notes, credit guarantees or (portfolio) credit default swaps, 
with the latter being the most common.

Under the credit default swap, the originator agrees to pay 
a risk premium to the SPE as consideration for the SPE’s 
obligation to reimburse the originator if the credit or de-
fault risk of the underlying assets materialises (eg, from 
debt default, insolvency, restructuring, acceleration, breach 
of contract or repudiation of payments). In turn, the SPE 
passes on the credit or default risk to investors by concluding 
further credit default swaps (unfunded transactions), issuing 
credit-linked notes (funded transactions) or combining both 
credit derivatives (partly funded transactions). It should be 
noted that only the (partial) issuance of credit-linked notes 
will lead to the generation of issuance proceeds on behalf of 
the SPE. These proceeds are then re-invested, and serve as 
collateral to investors and the originator. If no credit event 
occurs in the receivables portfolio of the originator, the col-
lateral is realised and the generated proceeds therefrom are 
subsequently distributed to the investors at the maturity date 
of the credit-linked notes. However, if one or more credit 
events occurs in the receivables portfolio, the SPE will have 
to (partly) realise the collateral to fulfil its obligation to re-
imburse occurring losses to the originator, which leads to 
the reduction of the principal and interest payments to the 
investors.

The question of which transaction structure is more suit-
able for the originator cannot be answered conclusively, as 
it depends on the originator’s objectives. Originators that 
are mainly looking for (re)financing and that want to profit 
from the better rating of the issued securities (compared to 
their own rating) tend to choose true-sale transactions. On 
the other hand, a synthetic structure can be used to improve 
the originator’s balance sheet situation, eg, by increasing the 
(regulatory) equity capital ratio (if the risk transferred to 
the SPE is “significant”) or reducing the credit risk of the 
respective asset portfolio. An advantage of synthetic transac-
tions is higher flexibility and the fact that they can usually be 
implemented faster than true-sale transactions.

9. Specific asset types

9.1 common Financial assets
Securitisations offer a wide range of possibilities, particu-
larly with regard to the choice of underlying assets, as every 
financial asset generating cash flows can be used. However, 
the most commonly used underlying assets for securitisation 
transactions in Austria are receivables from car leasing con-
tracts, (consumer) credit contracts, credit card contracts and 
– of course – commercial and residential real estate (Mort-
gage Backed Securities and Residential Mortgage Backed 
Securities).
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